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YRKANDEN M.M. | HOVRATTEN

Megaflex B.V. (Megaflex) har fort talan mot skiljedomen och yrkat att hovritten upp-

hiver den. Som grund for sin talan har Megaflex aberopat féljande.

1. Det har inte forelegat ndgot skiljeavtal mellan parterna.

2. Om det har forelegat skiljeavtal mellan parterna har det varit friga om upp till 16
olika skiljeavtal. Nigon ritt att kumulera skiljemal grundade pd olika skiljeavtal
har inte forelegat. Genom att kumulera skiljemélen har skiljemannen gjort sig
skyldig till ett uppdragsoverskridande.

3. Det har utan parternas véllande férekommit fel 1 handldggningen som sannolikt har
inverkat pa utgingen. Handl4dggningsfelet bestdr i att Megaflex inte har blivit del-
givet pékallelseskriften och handlingar som rér tvisten. Megaflex har d4rmed inte

haft m&jlighet att fora sin talan i skiljeprocessen.

Scandstick AB (Scandstick) har motsatt sig yrkandet.

Parterna har yrkat erséttning for rittegingskostnader.

Megaflex har begirt att hovréttens avgdrande ska fi verklagas pa grund av prejudi-

katvirdet hos de frAgor som aktualiseras i méilet.

Ingen av parterna har begért muntlig férhandling och malet har avgjorts utan huvud-

forhandling.

PARTERNASUTVECKLING AV TALAN

Foreligger skiljeavtal?

Nir det giller frigan om det foreligger skiljeavtal mellan parterna har Megaflex anfort
i huvudsak foljande. Skiljemannen har grundat sin behérighet pa en skiljeklausul som
péstds ingd i1 Scandsticks allmiinna leveransvillkor, vilket det har hénvisats till i de fak-
turor som Scandstick har begirt betalt for. Enbart en hinvisning till egna leveransvill-
kor pé en faktura #r inte tillréickligt for att de allméinna leveransvillkoren ska bli en del

av parternas avtal. Nagot giltigt skiljeavtal har siledes aldrig ingétts mellan parterna.
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Skiljemannen har didrmed inte varit behorig att préva tvisten. Om hovritten skulle
finna att det har forelegat skiljeavtal, finns det inget som séger att de olika fakturorna
h#nvisar till samma leveransavtal med skiljeklausul. Det skulle kunna vara friga om
flera avtal och didrmed flera skiljeavtal, vilket i férlingningen skulle innebéra att flera
skiljeforfaranden hade behdvt pakallas. Négon riitt att utan vidare sammanligga forfa-
randen baserade p# olika skiljeavtal har inte frelegat for skiljemannen, Denne har

dérmed genom att kumulera olika skiljeférfaranden 6verskridit sitt uppdrag.

Betrdffande frigan om det foreligger skiljeavtal har Scandstick anfért i huvudsak fol-
jande. Vad som utgér ett uppdragstéverskridande ska faststéillas med utgéngspunkt i det
uppdrag som parterna har 1dmnat till skiljemannen, dvs. det sétt pa vilket parterna i
skiljeprocessen har fort sin talan. Megaflex borde vid mottagandet av pékallelseskrif-
ten ha gjort inviindning om skiljemannens bristande behorighet. Pastdendena om att det
inte har forelegat skiljeavtal och att skiljemannen felaktigt har kumulerat olika skilje-
forfaranden har inte framforts 1 skiljeprocessen och kan sdledes inte heller anses utgora
ndgot dverskridande av uppdraget. Genom att forhdlla sig passivt far Megaflex anses
ha avstétt frin mdjligheten att gora dessa invéndningar. Invéindningarna 4r med andra
ord prekluderade. Oavsett vilket s har skiljemannen gjort en riktig beddmning nir han
har funnit sig behérig att avgora tvisten. De allméinna leveransvillkoren har inkorpore-
rats i parternas avtal genom att héinvisas till pd savil orderbekriftelserna som pé faktu-
rorna, Hanvisningen lyder: ”ScandStick’s General Conditions of Delivery shall be ap-
plicable in respect of the Agreement in the event that the aforesaid Conditions are not
amended by mutual agreement in writing.” Skiljeklausulen i de allménna leveransvill-

korens p. 15 lyder:
Tvister angdende tillkomst, tolkning eller tillimpning av dessa bestimmelser skall avgd-
ras enligt Stockholms Handelskammares Skiljedomsinstituts regler for skiljeforfarande
for det fall tvistefremdlets véirde Gverstiger 500 000 kronor, i annat fall enligt samma
instituts regler for forenklat skiljeférfarande.
Avtalet ror leverans av sjilvhéftande material for etikettindustrin. Parterna har haft en
l6pande affirsrelation sedan borjan av ar 2001 under vilken Megaflex regelbundet har
kopt den aktuella produkten. Fram till de nu aktuella fordringarna har Megaflex full-

gjort sin betalningsskyldighet. Samma bestillningsprocedur har tillimpats pd samtliga
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kop sedan affirsrelationen inleddes. Virdet av det tvisten giiller dverstiger 500 000 kr.
Scandsticks normala procedur vid bestdllningar under 16pande affirer har tillimpats,
vilket innebir att bestillningarna har gjorts per telefon, att Scandstick dérefter har
skickat ut orderbekréftelser per fax och att leverans sedan har skett pd avtalad dag.
Med hinsyn till omsténdigheterna och avtalets art har Megaflex haft anledning att for-
vinta sig att avtalet skulle komma att preciseras genom allmiinna villkor i ndgon form.
Megaflex har genom att det har hinvisats till de allminna leveransvillkoren pa order-
bekriiftelserna och fakturorna varit medvetet om och accepterat att villkoren har utgjort
en del av parternas avtal. Under alla omstindigheter har Megaflex genom sin passivitet
accepterat de allménna leveransvillkoren som en del av parternas avtal. Slutligen, vad
giller frigan om det har forelegat ett eller flera skiljeavtal, har skiljeforfarandet pakal-
lats med utgangspunkt i ett avtal som omfattar Scandsticks allménna leveransvillkor.
Det ér detta avtal som skiljemannen har lagt till grund for sin behorighet. En skiljeman
ir inte skyldig att vid prévning av sin behorighet préva varje méjlig invindning fran en
part som forhaller sig passiv. Oavsett vilket s maste skiljeklausulen i p. 15 i de all-
miinna leveransvillkoren anses téicka samtliga fakturor i malet. Parterna kan knappast
ha avsett att fakturorna skulle provas var och en for sig. Beddmningen av Megaflex
betalningsskyldighet i sak skulle inte ha blivit en annan for det fall tvisten skulle ha
avgjorts i flera skiljeforfaranden. Eventuellt fel i handliggningen har siledes inte in-

verkat pa utgingen.

Megaflex har mot detta anfért i huvudsak féljande, Att forutom fakturorna dven order-
bekriftelserna har innehallit hinvisning till Scandsticks allminna leveransbestimmel-
ser kan inte heller det grunda négot skiljeavtal eftersom nigon hinvisning inte har skett
i anslutning till de pastddda avtalssluten. Ett skiljeavtal ska avse ett konkret rittsforhal-
lande. Det &r inte mdjligt att tréffa skiljeavtal bettréiffande alla framtida tvister parter
emellan. Det rittsforhallande som ett skiljeavtal tar sikte pd méaste ha konkretiserats si
att man kan skilja det frin andra rattsférhallanden. Det har inte forelegat nigot ramav-
tal mellan Megaflex och Scandstick. Upprepade separata handelforbindelser mellan
parter medfor inte att 6ff rittsforhallande dirigenom anses ha uppkommit mellan dem.
Det &r i malet friga om flera réttsférhdllanden och déirmed flera olika skiljeavtal. Vad
giller frigan om preklusion saknar det betydelse for beddmningen om hovritten i och
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for sig skulle finna att Stockholms Handelskammares Skiljedomsinstituts (SCC:s) och
skiljemannens atgérder for att underritta Megaflex om férfarandet har varit tillrickliga.
Faktum kvarstir att Megaflex stillféretriidare inte har ként till skiljeforfarandet. Bola-
get har darfor inte kunnat gora ndgra invéndningar. Ddrmed har ndgon passivitet som

kan riknas Megaflex till nackdel inte forekommit,

Underrétte/se om forfarandet?

Vad sedan giller frigan om underritielse om forfarandet har skett pa ett riktigt siitt har
Megaflex har anfort i huvudsak f6ljande. Enligt lagen (1999:116) om skiljeférfarande
inleds ett skiljeforfarande genom att motparten personligen delges pikallelseskrifien.
Detta ar ett utflode av den grundliggande rittssikerhetsprincipen om parts ritt att f3
fora sin talan och fa del av allt material i mélet. Behorig foretridare for Megaflex har
varken delgetts pakallelseskriften eller fatt del av andra handlingar i malet. Varken den
person som enligt skiljedomen har tagit emot handlingarna eller den person som skil-
jemannen har korresponderat med per e-post har varit behérig att foretriida Megaflex.
Megaflex har inte haft méjlighet att tillvarata sin rétt. Om pékallelseskriften hade del-
getts 1 vederborlig ordning, skulle Megaflex ha kunnat inviinda att giltigt skiljeavtal
inte foreligger och i 6vrigt utveckla sin instéllning till Scandsticks krav. Mélet hade da

sannolikt fitt en annan utgang.

Anglende frigan om det har skett en underrittelse om forfarandet har Scandstick an-
fort i huvudsak f6ljande. Av skiljedomen fSljer att brev med pékallelseskrift samt
uppmaning att yttra sig senast visst datum har verséints den 22 juni 2009 med DHL
Express Sweden AB (DHL) till Megaflex pa adressen Rootven 18, 5531 Bladel, Hol-
land. Brevet levererades till Megaflex den 23 juni 2009 enligt kvittens frin DHL.
Adressen var enligt det hollindska handelsregistret Megaflex registrerade adress. Den
registrerade adressen hade tidigare anviints i korrespondens mellan parterna och som
faktureringsadress. Av skiljedomen framgér vidare att en pi&minnelse avseende ytt-
rande Sversindes den 9 juli 2009. Denna skickades per fax till Megaflex registrerade
faxnummer. Av skiljedomen framgar dven att efierfoljande kommunikation med Me-
gaflex, innefattande upprepade uppmaningar att inkomma med skriftligt svar, har skett

per fax och e-post till Megaflex registrerade faxnummer och e-postadress. Skiljeman-
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nen far anses ha gjort de anstringningar som enligt SCC:s skiljedomsregler krivs for
att f2 Megaflex underrattat om skiljeférfarandet. Huruvida handlingarna nétt behérig
stillfdreiréidare eller inte beror p2 Megaflex interna rutiner och saknar betydelse for
bedémningen. Aven om hovritten skulle finna att Megaflex inte i vederbérlig ordning
har underrittats om skiljeforfarandet sa skulle en materiell omprévning, med utgings-
punkt i de invéindningar som Megaflex skulle ha kunnat géra mot Scandsticks krav,
sannolikt inte leda till annan utgdng. Ett sddant fel i handldggningen utgér dérfor inte
grund f6r att upphéva skiljedomen.

Megaflex har mot detta anfort i huvudsak foljande. Megaflex ifragasitter inte riktig-
heten av det som beskrivs i skiljedomen savitt avser vilka &tgirder skiljemannen och
SCC har vidtagit i syfte att fors6ka delge pakallelseskrift eller pa annat siitt underritta
Megaflex om skiljeforfarandet. Megaflex har dock ingen kinnedom om den person
som har mottagit det bud som SCC har avsiint och bestrider att forsindelsen skulle ha
dverldmnats till ndgon anstilld eller annan befullmaktigad. Handlingarna kan ha skick-
ats till fel adress. Hinvisningen till SCC:s regler i skiljeavtalet innebdr inte att Me-
gaflex pé nigot sitt skulle ha godtagit att delgivning av pékallelseskriften ska anses ha
skett genom att den har $versénts pa det sitt som framgér av skiljedomen. Den e-
postkorrespondens som redovisas i skiljedomen har skett med ett bolag vid namn Me-
gaprint Netherlands B.V. (Megaprint). Skiljemannen har aldrig ens utrett vad Mega-
print var for ett foretag eller om personen som kvitterade forsindelsen med pékallelse-
skriften och kommunicerade med skiljemannen har haft ritt att foretrida Megaflex. I
friga om en juridisk person mdste delgivning av pakallelseskriften ske med behérig
stillforetriidare. Det 4r i mélet ostridigt att ndgon sidan delgivning inte har skett. Det
dr Scandstick som har att bevisa att delgivning har skett. Det kan inte ankomma pa

Megaflex att bevisa att delgivning inte har skett.

BEVISNING

Megaflex har dberopat skriftlig bevisning i form av skiljedomen.
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Scandstick har &beropat skriftlig bevisning i form av skiljedomen, Scandsticks all-

miénna leveransvillkor, fakturor, orderbekriftelser, kvittens frin DHL och registre-

ringsbevis for Megaflex.

HOVRATTENS DOMSKAL

Har parterna inte bestimt annat inleds enligt 19 § lagen om skiljeforfarande ett skilje-
forfarande nér en part tar emot en skriftlig begiiran om skiljedom (pakallelseskriften).
Av rittspraxis foljer att bestimmelsen ska tolkas som s att mottagandet ska ske ge-

nom personlig delgivning (se NJA 1996 s. 330).

Kraven i bestimmelsen om hur ett skiljeférfarande inleds #r alltsd dispositiva och kan
ersiittas eller kompletteras t.ex. genom hénvisning till ett skiljedomsreglemente. Fridgan
om det enligt ett skiljedomsreglemente krivs personlig delgivning eller inte far avgtras
genom tolkning av reglementet. Enligt 2 och 4 §§ i SCC:s skiljedomsregler fran &r
2007 inleds ett skiljeftrfarande den dag SCC tar emot pékallelseskrifien. Av 5 § 1 p. i
skiljedomsreglerna féljer att SCC sedan ska skicka pékallelseskriften med bilagor till
svaranden med foreldiggande att senast viss tidpunkt komma in med svar. Hur Sversin-
dandet av handling ska gé till foljer av 8 § i SCC:s regler. Déri foreskrivs att handling-
ar fran sekretariatet ska skickas till adressatens senast kinda adress med bud, rekom-
menderat brev, fax eller e-post alternativt pd nigot annat sitt som ger bekriftelse pa
oversindandet. Av samma bestimmelse foljer att en handling som har skickats pa detta
sétt ska anses ha kommit adressaten tillhanda den dag som férsindelsen normalt skulle
ha mottagits med det valda kommunikationssittet. Bestimmelsen giller inte endast
pakallelseskriften utan dven ovriga handlingar i skiljeforfarandet. Underlitenhet av
svaranden att inge svar pa pakallelseskriften utgdr enligt 5 § 3 p. i skiljedomsreglerna
inte hinder for skiljeforfarandets fortsatta handléiggning. SCC:s regler innehdller sile-
des inget krav pa personlig delgivning (se Ohrstrém, Stockholms Ilandelskammares
Skiljedomsinstitut: En handbok och regelkommentar for skiljeforfaranden, 1 uppl.,
2009, s. 133).

Nyckelfrdgan i malet &r om Megaflex kan anses ha blivit underrittat om skiljeforfa-

randet pa ett godtagbart sétt (jfr NJA 2010 s. 219). Fér att avgéra detta méste hovritten
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forst ta stillning till om lagen om skiljefrfarande eller andra regler ska tillimpas. Av
avgorande betydelse for denna friga 4r om parterna har ingétt skiljeavtal i samband
med bestéllning och leverans. Har s skett dr de regler som skiljeavtalet hdnvisar till
tillimpliga fullt ut. Om s inte har skett 4r skiljeforfarandet nirmast att betrakta som ett
ad hoc-forfarande i vilket personlig delgivning av pékallelseskriften har krivts.

Det rader inte tvist om att muntligt avtal om bestillning och leverans har ingétts per
telefon mellan parterna och att Scandstick dérefter har skickat orderbekriftelse till Me-
gaflex. Genom den av Scandstick &beropade bevisningen framgar att hinvisning till
Scandsticks allm#énna leveransvillkor har gjorts i sévil orderbekriftelser som fakturor.
Vid varje enskild bestillning maste Megaflex ha haft att rikna med att det muntliga
avtalet skulle komma att preciseras med allm#nna leveransvillkor. De allmé#nna le-
veransvillkoren har ddrmed blivit en del av parternas avtal som Megaflex genom att
forhalla sig passivt gentemot har accepterat. I leveransvillkoren finns en skiljeklausul
enligt vilken SCC:s regler ska vara tillimpliga i hindelse av tvist. Att Megaflex inte
har fatt ndgon kopia av de allménna leveransbestimmelserna och huruvida Megaflex
har varit okunnigt om att de allménna leveransbestimmelserna innehéll en skiljeklau-
sul saknar betydelse (se NJA 1980 s. 46). Hovritten finner siledes att det 4&r SCC:s
regler som ska ligga till grund for bedomningen av om Megaflex ska anses ha blivit

underrittat om skiljeforfarandet och fatt del av handlingarna i detsamma.

Enligt skiljedomen har pakallelseskrifien med bilagor — vilket sammantaget utgér alla
handlingar av betydelse for skiljemannens avgérande av saken — skickats med bud till
Megaflex registrerade adress enligt det hollindska handelsregistret. P4 adressen har
forséndelsen enligt uppgift fréin DHL tagits emot och kvitterats. Detta styrks av den av
Scandstick aberopade kvittensen fran DHL. Av skiljedomen framgar att skiljemannen,
for att ytterligare forsdkra sig om att Megaflex hade underriittats om skiljeférfarandet,
till Megaflex e-postadress och registrerade faxnummer har skickat ett flertal pAminnel-
ser om att komma in med yttrande. Skiljemannen har #ven erhallit svar per e-post en-
ligt vilket handlingarna har ndtt en person som séger sig foretrida Megaflex. Didrmed
har skiljemannen haft fog for sin slutsats att Megaflex 0g/s har nitts av pakallelseskrif-
ten och diarmed blivit i vederborlig ordning underrittat om forfarandet, de/s har beretts
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tillfalle att komma in med svaromal. Négot handliggningsfel i denna del som utgdr

grund for klander har séledes inte forekommit.

Vad giller fragan om det foreligger ett eller flera skiljeavtal och om skiljemannen
Overskridit sitt uppdrag genom att kumulera flera olika skiljeforfaranden 4r det ostri-
digt att Megaflex inte har gjort invéindning om detta. Bolaget har alltsa i dessa avseen-
den forhallit sig passivt. Megaflex har, som hovritten forstar det, invint att bolagets
passivitet endast kan riknas till dess nackdel om dess stillforetridare bevisligen har
haft kiinnedom om férfarandet. Som hovritten har funnit har Megaflex i vederborlig
ordning underréttats om skiljeforfarandet. Megaflex har genom att delta i forfarandet
utan invéndning avstétt frin att géra denna invéindning gillande. Invindningen att skil-
jemannen har 6verskridit sitt uppdrag &r saledes enligt 34 § lagen om skiljeforfarande
prekluderad.

P4 nu redovisade grunder ska Megaflex klandertalan avslas.

Vid denna utgang i malet ska Megaflex ersitta Scandstick for rittegdngskostnad. Yrkat

belopp, som inte har medgetts eller vitsordats, fir anses skiligt,

OVERKLAGBARHET

Hovrittens dom far inte dverklagas.

I avgdrandet har foljande deltagit: hovrittslagmannen Bengt Sagnert, hovrittsridet

Dag Cohen (referent) och tf. hovrittsassessorn Maria Anvin, Domarna ér eniga.
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Award

i. DISPUTE

The present dispite concerns purchasas mada by Magaflax BY (“Meagafiex™) during 2008 and 2005
from Seandstick AB (“Scandstick®). The dispute cohcerts the payment for 16 Involces, These
Invoices ramaln unpald, and the total due and outstanding Involces amount to EUR 169,168.12,
The issub of this dispute |5 the payment of thess dua and outstanding Invoices. The Respondant
has not submittad a Statement of Defente. SCC expaditad rules apply.

2. JURLSDICTION OF THE ARBITRATOR

The jurisdiction of the Arbitrator is based oh a clause In "Ganars! Conditions of Dalivery” Article 15
under the heading "Disputa”.

“Any dispute in respect of the origin, construction or application of the provisions of this
Agreement shall ba ssttied by arbitration with the rules of Arbitration Institute of the
Stockholm Chamber of Cammarca In the event that the subject matiers value excasds SEK
500,000. The Arbitration Institute of the Stockhaim Chamber of Commerce s rules. for simple
arbitration proceedings shall be applicable in other matters.”

This document (“the Contract”) has not been signed by any of the parties, Howaver, oh sach
Involce submittad, It is stated that

"Seendstick’s General Conditions of Delivery shall be applicable in respect of the agreement
in the avent that aforasald conditions are not amended by mutual agreement in witing.”

Tha Arbitrator holds It duly establishied that the Respondent has therefore been aware and has
accepted that the purchasa has been made under the condltfons set forth in the Contract, The
Respondent is cansequently bound by the Contract biid the dause on arbitration sat forth theraln,

The Arbltrator’s jurisdiction ls based vpon the arbitration dlause in the Conttect. The subject
matter's value exceeds SEK 500,000, The SCC appointed the undersigned as sola arbitrator In its
letter dated 17 August 2009, and the SCC referrad the case to me by letter 21 Augqust 2009,

Based upon thig, 1 hold jurisdiction as erbitrator to settle tha merits of the case.

E

3. APPLICABLE LAW

The Contract does hot explicitly determine the applicable law and tha Claimant has not addressed
tha chpica of law issue. It follows from the 1980 Rome Convention on the law applilcable to
contréctual obligations that to the extent that the law spplicable to the Contract has not been
chosen by the partles, the Contract shall be governed by the law of the country with which It is
most closely connected. See Asticle 4 paragraph 1. it Is stated In paregraph 2 that it shall
prasumed that the Contract is most closely connhacted with the country where tha party who Is ko
gffact the performance which Is characteristic of the Contrack haa at the time of concluslon of the
Contract, his habitabla residence, ar, In tha cese of bedy corporate or unincorporate, Ike central
administration. Howaver, If the Contract is enterad Into in the course of that paity’s trade of
profassion, that eountry shall be the country In whick the principal placa of business Is situated,

In the view of the ArbRiptor, tha presumptian that Swadish law shall apply to this Contract Is thuy
well supported, “The Arbitrator does not Find any reason to derogete from that presumpton and
applles Swedish law to the Contract.

4. SUMMARY OF THE PARTIES’ STATEMENY

a.1 The Respondent
Tha Respundent has submitted no Statement of Defence or any othar writken material, see balow.



4,2 ‘The Clalmant

The Claimant bases Its clalm on the fact that Respondent purchasad goods from Clalmant during
2008 mnd 2009, Tha dispute concerns the payment for 16 welcas no.: FOS10158, FOB3BM,
FoEiiBds, FOBL1588, FOSOUZ1i, FOS00212, FOGOO41i, FO9OD539, FOBDOS40, FOS00541,
FO900564, F0001235, FO0D1236, FO901417 as wall as Fo901614,

The Clalmant requests that the Respondent be ordered te pay EUR 169,168.12 snd Interests
thereon from the due date of each Involes, with &n intergst rate that excerds the Swedish officlal
reference rata with 8% unlts, until full paymant has been mada. In additlan, tha Clalmant further
raquests that the Respandent be ordered to relmburse the Claimant’s costs for the atbitrstion and
for Its lagal representation, Including all faas and costs for the Arbitrator and SCC Instituts,

5. THE PROCEEDINGS

The Respondent has submitted no Statement of Defence, The SCC and the Arbltrator has given the
Respordent wide epportunities to flla such a statement, and has made sevaral attempts to meke
¢ontact with the Respondent.

However, neither the Arbitrator nor SCC, have succeeded {h thelr attempts at maldng contact with
Respondant, The following communieationa with Respondent lava baan made:

1. By letter from the SCC dated 22 Jyne 2009, the Respundent was presented with a copy of
tha Request for arbitration, the arbitration rules and an infarmation brachure, In the letter,
the Respondaent was requested to submit an answer to the SCC by 6 July 2009 st the lutest,
1n the latter it was alsp Indicated that the Respondent was to submit to the SCC 2 power of
attorney. The latter was, according to the informabion submitted by tha SCC, sant by DHL
courier and delivered to the Respondent on 23 June 2008,

2, By latar sant by fax dated 9 luly 2009, the Respondent was raminded to submit the answer,
and was given an extended time limit for the submission of the answer.

3. By letter dated 29 July 2009, sent by fax, Magaflex was asked to pay advance on costs
amounting te EUR 8,500. In the same comiunication tha parties weve glven 30 days within
which to jointly appoint an arbitrator. The partias were Informed that If they falled to appoint
an arbltratar by 27 Auguit 2009, the srbitrator would be appointed by the SCC.

4.  On 6 August 2008 the SCC recaivad 2 letter from Clalmant according to which Magafiex has
not respondaed to any communication In relation to the arbitration, and that the parties,
consequently; couid not jointiy Bppaint an arbitretor.

5.  On 17 August 2009 the SCC Informed Megaflex of its declsion to appoint the undersigned as
sote arbitrator. A copy of the latter was sent to Mugeflex by fax,

6. The CV and confirmation of aceaptance of the undersigned were sent the to the partles by
fex oh 19 August 2009.

¥,  The foliowing refarral of the case (o the Arbitrater, dated 21 August 2009, was aisu sent to
the Respondant by fax on 31 August 2009.

8. By registered mall dated 31 August 2009, tha Arbitrator proposed & time tabla, according to
which the final award should be mada by 22 February 2010, It Is statad in the [etter that any
objections to the Hime table must be communiceted to the Arbitrator by e-mall by 10
Septamber 2009.

9.  On 29 Saptember 2009, the Arbitrator received an e-mail from Megaprint Netherlands B.V,,
acoording to which:

“Today I have recelved your letter regarding the arbitration Scondstick,

Saveral Umes we have Uled to contact Scandstick regarding this cese, but
unfortunately without any result. We have recelved o statement through a Dutch debt
collection company. We have sent them our problems with the papsr of Scandstick
mncluding fotographs, but np resction. We have recelved 2 letter from a lawyer. Again
we have sahd the complain with fatographs, but no reaction.
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10,

11,

12,

i3,

14,

15,

All the paper I8 in our warefouse In Bladel ready ta send It back to Scandatick, How Is
the procadurs further,”

This communication was forwarded to the fegat counsel of the Clalmant, an B October 2009.
1n tha e-mall the Arbitrator rolsed the Issue whether this communication should affect the
conduct of the arbitral proceedings In the case, and Clalmant’'s counsel was requested to
pravide her comments on the fact that the sunder appested to be a business enterprize with
2 diffarent nama and a diffarent address From tha party earlier notifled as Rexpondent in the
athiteation.

In lts reply dated 19 October 2009 Scandstick requested documentation showing Megaprint's
authority to act on behalf of Megaflex In the case. Scandstick aiso alleged that Megaflex
previously had asked for a payment plan te pay the cutstanding emounts Ik installmants. In
addition, Scandstick denled that 1ts delivered praducts had beet defective as referred to in
Megaflax’s statement.

0n 21 October 2009 the Arbitrator sent an e~mall to Megaptint urging them to respand In the
arbitration by submitting a written mamorial. It was indicated In the e-mall that IF an snswer
was not submitted within the time lImit, this could have adversa consaquences for Megaflex
In the arbitration.

#y reglstared mall dated 26 Octobar 2009, elso sant by fex, the Arbltrator nnes agaln urged
the Respondent to comply with the 2 November dead!ine. -

By e-mall dated 2 November 200% Megaprint replied to the Arbitrator according to which 7
hava saend you twice by mall a meaction to de arbltration tv scandstick together with folo's
Why do I recalve & reminder”.

In e~mall dated 26 October 2009, Megaprint forwarded to the Arbitrator a copy of e-mails
sant to Scandstick. In the e=mall dated 20 October 2009 from Megaprint to Scandstick's
attorney, it Is stated that:

“Heila Mrs Olsson,
I have recaived your fex regarding arbitration with Scandstick, .

Megaprint Netherlands B.V, Is not a parly In this niather but I am acting on behalf of
Mr. Van Wik, director of Megaliex b.v.

In yaur additionel memoral erbitretion you state that theve /4 not a formial complaint
ragarding this matter. This s nmot correct, THe case was mentioned to Scaridstick
personally. ARer that Scendstick decided to present the case to & colfectar I Holland
named JInterim Justitla. To this fla wa again have mentioned our complaint In delal.
After that we did nol hesr anything from Scandstivk unti] we hava got tha message
that the cese in Holland was clesed. ARiar that we recelved & leiter from a lawyaer,
Again we have mentioned our complaint. After that we did not hear anything about
this matter until we racelved a letier for a arbitration.

Undarmeath a e-mall we have send to mr. Andetsson without any reaction whatevar.
In the naxt mall I send you the foto’s we have sent t¢ Mr. Andersson.”

The Arbltrator sent & lattar dated 11 December 2009 to Clsimant’s counsel, 2 cepy of which
with anclosures was sent to Megaflax, In the letter the Arbitrator stated that he had not yet
recelved a written meroral from Respondent. The Arhitrator addressed the Issues atising
from the fact that he had recalved » number of e-nails from the company Megagrint,
allegedly representing Magefiex. Tha Arlbrator ralsed four questions with Claimant:

(1)  Could you comment on whather you ara familiar with the names van Wik, van da Ven-
Bealkman, the firm Msgaprint or Mr. Andersson and whether your cliant will accept that
these people are due representatives of Respondent in the present arbitration.

)  Providad that the said natural and legal persans should considered by the arbitrator as
representatives of Respondant in the prasent arbitration, would you require a formal
power of attorney and signed statement, rather than a number of e-mails on the
contents they wish to communicate to the arbitrator,
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(i) Pravided that the arbitrelor were to take issue with tha contents of the a-mails abave,
and provided that the arbitrator would construe these e-meds as a allegation that the
goods shipped wera substandard to that Respendent claims to ba released from the
obiigation to pay, what would be your legal or factval cammants to such an allegation.

(v) Provided thet the e-melis above should similarly be construed to allege that
Respondent clalms to be free of any Habillty 25 long a5 Respondent stores tha qoods in
guaestion and notifies Clelmant that Cleimant sheuld try to sefl the goods to third
pariles, what would be your legal and fackual comments?

The Clalmant was requested to ravart with it commanis to thase isgues on 18 Dacamber
2009 at |atast,

16. Dn 15 December 2009 Scandstick replied to the Arbitrator's requests that (1) it could not
verlfy whether the persons namad were due rapresantatives of Respondant; (2) It did requlre
a farmal power of attomay and a signed statement In ordar for Megaprint Nethertands B.\V.
to act on behalf of Mepaflex BV in this matter, (3) the products daliveted wera not
substandard, shd that no valld evidenca had teen Introduced top the contvary; and (d)
Respondent had an obligation ko pey for the goods received regardelass of what it choga o
do with such goods.

17. On 17 December 2009 the Acrbitrator notifled Megafiex as Respondent once again that the
Respondent had nok yat filed a Statement of Defence lo the cage, stating that the e-malls
racalvad failed to comply with the formsl requirements for representation In arbliral
proceedings. In the letter the Arbitrator put forward a copy of Claimant’s counsel’s reply
lettar, dated 15 Decambar 2009, setting out thelr views on the topics ralsed by the
Arbltrater. The Arbltrator sutimed up the Clalmant’s position znd his own views as follows:

"As you can see from the posidion on my fist-question, they are, like me, cutrently
completely at a loss to estabilsh who is acting for Resporrdent In this erbitration, since
they cannat verify that elther of the names van Wik, van da Van-Baakrnan or the firm
Megaprint hold any Formal power of atiomey to represent Responident Megaflex.

Further, as iz avident from ihelr reply to my sexond question, Claiment Inslsts that
nommal pracedures to-establish represeptation, and to appesr, In orbirations, be
foffowet] In the present case. This means that Respondent must file a power of
attornay, signed by the autherized offficars of your frm, sppolnting sumestie -~ a
fawyar or some other parson ~ to appear for Respondent In the arbittation. Further,
the submissions you wish me to consider, should be signad by the parson holding such
power of attorney (or by suthorized directors of the Megaflex B.V. company ltself),

Eimally, as you can see from Claimant’s reply to my third and fourth questions,
Clalmant dous nol accept, aven should Respondent have advanced such views, neithar
that the goods chipped sre substandard or that there has been Introrduced any
cvitdenca in thase arbitral procoedings to that effact nor that the obligation to pay In
full fur the goods shipped, should ba abrogated.

In sum, T now offer you a last oppartunity to fils @ memorial, a Statement of Defence,
in these arbitral proceedings If you wish me 23 arbitrator to take Into gocount any
resporise that the firm Megaflex B.Y. might havae-to the Statement of Clalm Rled by
Scandstick AB on 14 September [n the present arbitration. We know that you have
racelved this Statement of Claim alfready.

Under ariicle 24 (2} of the Arbitration Rules of the Arbitration Institute of the
Stockhoim Chamber of Commerce, the Statament of Defance shell. includa the
foffowing contents!

i A staternent whether, and to what extent, the Respondent admits or
denies the rellaf sought by the Clalmant;

(i) Any objectlons concerning the exislence, velidity or applicability of the
arbitration agreement;

(i} The material circumstances reflad on hy the Respondent;
{iv) Any counterclaim or set-off and the grounds on which it Is based; and
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(v} Caples of decuments relied upon in the Siatement of Defence.

In this connection, I ance again remind you that such Statemant of Defence must be
slgnad by somenna duly appointed to act for the Respondent firm, ot By directors of
the company authorized to sign for It under Dutch lsw. :

The final deadiine for your Statement of Defence Is 10 January 2010 Regardless of
whethar you file the required Staboment of Deferice or not, I shall then rule an tha
issue in dispute, es setout in tha Statement of Claim,”

This communication was sant by fax as well as pdf by e-mell to Megaprint.
1B. The Arbltrator has recelved ne reply to this raquast,

In sum, the Arbltrator Is petfectly satisfied that Respondent hes been duly Informed of the
Statement of Clalms and the arbltration proceedings, ‘the Arbitrator Is further satisfled that the
Respondent has been given wide opportunity to file a Statement of Defence.

Further, the Arbitrster notes that the SCC Rule for Expedited Acbltrativhs Art. 30 states that If a
party fells to appear at a hearing or otharwise falls to cornply with an order of the Arbitrater, such
failure shell not prevent the Arbltrator from proceading with the ease nor from rendering an award,

The Arbltrator has decided that no oral haaring is hecassary It this case. =

Since the Respendent has been duly Informed and encouraged to file a Sistament of Dafence
within deadlines which have not baen met; since tha Clalmant hes filed ita statement, the Arbitrator
whl now, pursuant ta the rules, proceed to rendar the award.

8, THE ARBITRATOR'S UBSERVATIONS ON THE MERITS '

The Clalmant requests payment of outstanding invoices amounting to EUR 169,168.12, A list of
due and eutstanding Inveices has been submitted, as well as 2 copy of each of the seid Invalces,

The Arbitratur bases his view of the facta of the case an the evidence valldly Introduced In the
proceedings, Thera Is no reasen to doubt that delivery has taken placa as specified in the involces.
Thus, as a starting paint, the Clalmant is in principle entitied to paymant according to the amounts
stated In the Invalees, as well as penalty interest according to Article 9 of the Contrect: “IF the
buyar defaults In making any payments on whatsoever or makes delayed payments, Scandstick Is
entitled to Impose penalty interest from the dua date at a pravailing discount rate and Including
elght (8) percentage point,*

Moreaver, the Arbitrator has not bean presented with any avidence which mey affect the legitimacy
of these clalms In this Arbitration,

In consequsnes, the Arbitrator orders tha Respondant ko pay the cutstanding involces, amaunting
to EUR 169,168.12.

In addition, and with reference to the Statement of Claim, Respohdent must pey penalty Interests
which shall be calculated based upon the prevalling Swedish officfal refarance rate with an addition
of & percantage point, from each due dats.

7. cosTS

The Cleimant hes sought full relmbursement of its costs for tha arbitration and for itz legel
repragentation.

The Clalmant has submitted its schedule of costs on 16 February, and a copy for camments;
together wkh a request for Respondent to flle ks own cost scheduls was transmitted by the
Arbitrator by fax to Respondent and e-rnall to Megaptint on 17 February. No comments hava beep
received within the deadlina 18 Fabruary 2010.

The Stockholm Chamber of Commerea has an 17 Fabruary 2010 determined the costs of the
arbitration as follows:

Fea kn Andars Ryssdal EUR 7,181
Adminictrative fas Stockhalm Chamber of Commerce EUR 4,807 + any VAT
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As regards the VAT [asue, nelther the SCC nor the Arbitrator has any Infermation oh any VAT-na for
the Respendent. Consequently, VAT of 25% must ha addad to the SCC's faq.

The Arhitrator has decided ageinst the Respondent witiy respact to the ciam, and has ardered the
Respondent te pay the daim In full. The Arhitrator has therefore dacided that Respendent shali
relimburse tha Clalmant of all costs connectad with the achitration, and hereby orders Respondant
ta pay Clalmanta own full sosts in the amount of SEK 140,000 plus Interest and to cover the of
casts of the arbitration In the amaunt of BUR 7,181 & EUR (4,607 + VAT 1,152) = EUR 12,910.

Ll

far these reasons the Arbitrator rendars the following:
AWARD
1. Megaflex B.V. |s ordered to pay to Scandstick AB:

(0 EUR 450 and Interest thereon from 11 December 2008 untll paymant, the interest
baing calculzted hesed upon the prevaliing Swedish officlal reference rate, with tha
addition of eight (B) percentage points,

' (1) EUR 10,274.21 and Interest thereon from 23 January 2009 untll payment, the interest
befng calculated based upon the applicable prevaliing Swadish officlal rafarance rate,
with the addition of elght (B} percentaga polnts.

(i) EUR 9,870.66 and Interast thergen from 29 Jatiuary 2008 untl} payment, the interest
balng calcyiated bagad upon the applicable prevailing Swedish officizl teference rate,
with the additioh of elght (8) percentage points.

{tv] EUR 14,226.24 and interest thereon from 30 Jsnusry 2008 until payment, the interest
balhg caiculated besad wpon the applicable prevallng Swedish officlal reference rate,
with the additlan of alght {8) percantage points.

(v} EUR 9,700.01 and interest thereon from 1 March 2009 untll payment, the interest
baing ealculatad based upan the applicable prevalling Swedish official refarence rote,
with the additlon of elght {8) percentage points.

{v[) EUR 3,51B,08 and intarest thereon from 1 March 2009 untll payment, the Intarest
being caleulatad based upon the applicable pravalling Swedish officlal refarence rete,
with tha addition of elght (8) parcantage paints.

{vi) EUR 10,815.32 and Interest therson from 7 March 2008 untll payment, the interest
baing caleulated basad upon the applicabla prevailing Swedish officlal referance rata,
with tha addition of elght (8) parcantage points, untll payment is made.

{vill}) EUR 1G,506.85 and Intarest thereon from 12 March 2009 untll payment, the intarest
being calculated based upon the applicable prevailing Swedish officlal reference rate,
with the addition of elght (8) percantage points,

(Ix) BUR 9,655.73 'and interest thereon from 16 April 2009 untll payment, the Interest
belng calaulated tased upon the appiicable prevalling Swadish offictel refarenca rate,
with the addition of aight (8) percantage points.

(x) EUR 10,068.52 and Interest thereoh from 16 Aprll 2009 untll payment, the intarast
belng calculsted based upun tha applicabla prevalling Swadish offidial vefaranca rate,
with the addition of elght (8) parcantage paints.

(xl} EUR 10,880.55 and Interest therenn fram 16 March 2009 untll payment, tha Intarest
belng colevlated based upon the appliceble prevalling Swedish offictel reference rate,
with tha addition &f eight (8) percentage paints.

{xi) BUR 10,820.54 and Interest thereon from 16 March 2009 untll payment, tha interest
balng calculated based upen the applicable prevailing Swedish officizl reference rate,
with the addition of elght (8) parcentage points.
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(s} EUR 222,245.82 and interest theron from 24 April 2009 untll payment, the Intarest
being calculated based upon the applicable prevalling Swedish official refevence rate,
with the addition of eight (8) percentage points.

(xlv) EUR 10,227.18 and intetest thereon from 9 April 2009 until paymerit, the intarest
belng celculeted based upon the appliceble prevalling Swedish officlal referenca rate,
with the addltien of elght (8) percentage polnts.

(xv) EUR 9,949.59 and interest thereon from 13 April 2009 until payment, the Interest
baing calculatud based upon the upplicable prevalling Swedish officlal referenca rate,
with the additlon of alght (8} percentage points.

i) EUR 9,956.72 and Interest therson from 25 April 2005 until payment, the Irterest
heing calculatad based upon the applleable prevailing Swadish officlsl reference rats,
with the addition of elght (8) pereentage points.

2, Megafiex B.V, s ordared to pay ta Scandstick AB SEK 140,000 for legal feas and Internat
costs with interast from the day of the Award in accordance with Section & of the Swedish
Intarast Act until payment Is made,

3. The parties are jointly and severally llabla to pay the arbitretion costs, The arbitration costs
have bean determined as follaws:

The fes of Anders Ryssdal amounts to BUR 7,181.

“the administrative fag of tha SCC amounts fo EUR 4,607 plus VAT of EUR 1,152, l.e. in all
EUR 5,750,

As batwaen the partles the arbitration casts shall be boime by Megaflex BY, The arbitration
ensts will be drawn from the sdvances pald to the SCC, Megafiex BV is ordered to
cumpaneate Scandetclk AB for what Scandstick AB has pald as advenca In costs.

This Arbitrat Award Is Issued in six originaly, two for each party, one for tha Stoekholm Chamber of
Commerce and one for the Arbitrator.

Under tha Swedish Arbitration Act § 41 the parties to these arbittal proceedings, having lead up to
an award with a determination of the arbitration fees, may within 30 days from the day that the
party was made aware of lhe contents of the awaid, fllz a complalnt with the Malm3 Courty Court
(*Malm@ tingsrikt”) agalnst the fees awardad.

Date, 19 Fabruary 2010

ars Rytsdsl
Arbltrator
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